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-Interest Centers in Missouri 


This number of the Journat is unique in being frankly a propagan- 
dist number. It is produced in recognition of the crisis which exists 
in the state of Missouri through the submission to the voters, at an 
election to be held February 26, of a revised judiciary article, which 
gives promise of the greatest possible progress. If the Society can 
in some slight degree aid in the adoption of this judiciary article 
(Amendment Number Seven) it will feel that the cause of better judi- 
cial administration will have been notably advanced. An explanation 
of the reasons for our faith will be found on succeeding pages. 

But even though this amendment should be defeated the present 
effort will not be without avail. There are the strongest reasons why 
the friends of sane reform in the judicial field should be keenly inter- 
ested in the contest in Missouri. The problems of administering jus- 
tice in the metropolitan and rural districts of Missouri are practically 
the same as those exsting in more than forty other states. Should 
Missouri refuse to take the forward step at this time it will not be 
long until a similar campaign will be waged in a similar state. We 
have found that every bit of knowledge or experience in this field 
can be preserved. 

The movement toward more efficient justice is marching. Now 
here, now there, successful experiments are being made. There is no 
single remedy which can be gulped down and effect a complete cure 
over night. But there are sound principles which have been sufficiently 
tested under modern American conditions to insure our faith that 


- their appropriate application will in time lead to all that we desire. 


A great deal can be accomplished by remedial legislation, more in 
some states than in others. Already notable progress has been made 
through legislative means. But constitutional revision permits of 
doing more of what is needed in most states. Not that any proposal 
which is endorsed runs counter ,to constitutional principle. This is 
emphatically not the case. Instead the fact is that our constitutions 
have embodied many detailed provisions which represent an earlier 
and more crude effort to attain efficient justice, which have not only, 
in many eases, failed of their purpose, but have produced a rigid struc- 
ture not suited to present day conditions and standing in effective on 
position to constructive reform. 


Missouri May Lead the Way 


A principle reason, in fact, for the need of constitutional revision 
at this time, is that the elaborate and rigid judicial structure of many 
state constitutions is addressed to the problems of half a century ago. 
We have moved forward and away from old dangers and old remedies. 
New troubles have come into being. We need freedom to grapple 
with them. 

Missouri now gives promise of taking the lead in thoroughgoing 
reform. In several constitutional conventions in recent years progress 
has been made toward more effective court organization. In Louisiana 
in 1921 the Constitutional Convention refused to endorse a complete and 


147 








148 JOURNAL OF THE 


well thought out judiciary article submitted by the Louisiana State 
Bar Association, but did incorporate enough of the proposals to make 
a considerable improvement in the system of courts. 

In Illinois the Constitutional Convention went the whole length 
of reform in respect to the courts of Chicago and Cook County, but 
the defeat of the constitution, owing to its submission as a unit pro- 
posal to the voters, prevented progress which would have been worth 
conservatively $100,000,000 in the first decade, taking no account of 
social progress. 

The prospect is better in Missouri owing to the fact that the judi- 
ciary article is to be submitted as a separate question, and owing to 
the further fact that no old familiar safeguard has been altered. The 
change consists of writing into the article a simple plan, understand- 
able by everybody qualified to have an opinion, which introduces no 
new constitutional theory, but merely paves the way to more prompt, 
efficient and economical administration of the courts. 


Nature of the Proposed Reform 


The revised judiciary article submitted to the voters of Missouri 
after more than a year of work on the part of the Constitutional Con- 
vention adopts the two outstanding principles needed to recreate the 
American state judicial system, namely: the principle of giving the 
courts administrative direction through a council of judges representa- 
tive of the trial and appellate courts, and the principle of leaving to 
the courts the initiative in respect to developing and regulating plead- 
ings, practice and procedure. 

We submit that no progressive American state can acquit itself 
in the administration of justice without resorting to these two funda- 
mental principles. The reasons for this faith will appear in sueceed- 
ing articles in this number. 

In the first draft submitted to the Convention by the Committee 
on Judiciary Article, these principles were incorporated. Comment 
and approval were expressed in this Journat, Vol. VI, No. 3, page 
87. A revision of this first draft resulted in a more clear statement 
of the provisions embodying the desired principles, and in omitting 
certain features which were at that time criticized. “The draft as it now 
stands has the unequivocal endorsement of this Journat. 

For the benefit of readers who will not otherwise have access to 
the text the following extract from the amendment is reproduced: 

See. 25. The Chief Justice of the Supreme Court, the pre- 
siding judge of each division thereof, the presiding judges of the 

Kansas City and Springfield Courts of Appeals, with a judge of 

the St. Louis Court of Appeals selected by the judges thereof and 

three judges of circuit courts who, unless otherwise provided by 

law, shall be selected by the above named persons shall constitute a 

Judicial Council, which shall meet at the seat of government at least 

onee each year. It shall have power to provide by rule or order 

for the transfer of causes from one Court of Appeals to another, 

to assign a judge of any trial court to assist the trial court of any 

like jurisdiction in the trial of cases and the transaction of the 

business of such court or to hold a term or part of a term of such 
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court, either upon the request of the judge of such court, or in case 
of the disability or disqualification of, or change of venue from, such 
judge, or when the efficient transaction of the business of such court 
so requires. The Council may from time to time establish and sim- 
plify rules of practice and procedure for all courts which shall not 
deny or abridge any remedy or ‘substantive right given by law. All 
laws in force at the time of the adoption of this constitution which 
pertain to practice and procedure, shall be considered as, and have 
the force of, general rules until rescinded, changed or modified by 
the Council: Provided, that any rule of practice or procedure 
adopted by the Council may be annulled or amended or a new rule 
created in lieu thereof, by the General Assembly by a special law 
limited to that purpose. The Council shall have such additional 
powers and shall perform such additional duties as may be provided 
by law. The members of the Council shall receive no compensation 
for their services, except they shall be paid for their actual expenses 
in attending the meeting of said Council, rfot exceeding the sum of 
five cents per mile each way actually traveled in going to and return- 
ing from said Council, and five dollars per day while attending meet- 
ings of the Council. 

See. 26: The Judicial Council shall make provision for holding 
court in all cases when, for any reason, a regular judge cannot hold 
such court. 

See. 27. The Judicial Council, when the business of the court 
requires, may call to the aid of the Supreme Court or any of the 
Courts of Appeals one or more judges of the cireuit courts for such 
time as may be necessary. Such judges, while so acting, shall possess 
all of the powers of judges of the court in which they are called to 
sit. The Council, when a sufficient number of such judges are called, 
may, for a period not exceeding ninety days, create an additional 
division of the Supreme Court or Courts of Appeals, but at least one 
regular judge of the Supreme Court or of the Courts of Appeals 
shall sit in such division. While so acting such judges shall receive 
the sum of ten dollars per day from the State in addition to the 
compensation provided for judges of the circuit court. 


Our Interest in the Missouri Crisis 


This is the forty-first number of the Journal or THE AMERICAN 
JUDICATURE Society. Since a good many copies of this issue will reach 
the hands of persons not acquainted with the Society some explanation 
is in order. The American Judicature Society came into being in 
response to the widespread and acute dissatisfaction with the admin- 
istration of justice twelve years ago, when the country was being urged 
to resort to specious remedies, and particularly the recall of judges and 
recall of decisions. 

The Society was founded and incorporated not to promote or 
combat any particular theory, idea or plan, but to study the entire 
subject of judicial administration as thoroughly as possible and to 
attempt to find remedies which would do more good than harm. The 
general exploitation of ideas was reserved until after four years had 
been devoted to study and discussion. During this time the Society 
spent large sums in special lines of effort, notably the production of 
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drafts of acts and constitutional amendments which would establish 
in the judicial system more effective means for administering justice 
under modern conditions, both in the typical state, and in the large 
city. These drafts and discussions were not finally promulgated until 
informal drafts had been circulated among a Council of about three 
hundred lawyers, judges and political scientists and their criticisms 
had been received and given due consideration. A list of these publi- 
cations, so far as they are still available, will be found on page 175 of 
this number. 


During this period the Society also sent an investigator to Eng- 
land, from which resulted the illuminating report on English courts 
and procedure signed by the late William E. Higgins, Professor of 
Procedure in the Kansas University School of Law. This report has 
been out of print for some time, but will be republished in the next 
number of this JourNAL. 


The Society has taken for its scope the entire field of judicial 
administration, which divides into the main heads of selection and 
tenure of judges, the organization of courts, procedure, the Bar, legal 
education and requirements for admission, and the administration of 
justice in criminal courts. It has also treated of such adjuncts to 
judicial administration as commercial arbitration, conciliation of small 
controversies, and crime prevention based upon the findings of the 
eriminal clinic of the psychopathic laboratory. 

Tue Journau has had a circulation of not less than 6,000 copies, 
1,000 of which are received by as many public and law libraries. 

The basis of membership in the Society is entirely democratic. 
Any person interested in the problems of judicial administration may 
become a member, and receive the JournaL, without cost, by merely 
asking. This has been made possible through the generosity of an 
individual who has chosen to avoid publicity. The responsible direc- 
tors of the Society are a sufficient guaranty of the disinterestedness 
of the work. 

On the second page of this number appears the names of the 
directors, most of them already known to lawyers who keep in touch 
with the larger organization work of the Bar. 


Every lawyer knows that the continual reversal of 
judgments, the sending of parties to a litigation to and fro 
between the trial courts and the appellate courts, has become 
a disgrace to the administration of justice in the United 
States. Everybody knows that the vast network of highly 
technical rules of evidence and procedure which prevails in 
this country serves to tangle justice in the name of form. 
Jt is a disgrace to our profession. It is a disgrace to our 
law and a discredit to our institutions. | —Eximv Roor. 




















What’s the Matter With the Courts? 


In nearly every state in the Union there is dissatisfaction 
with the administration of justice. The defects are not every- 
where the same but the differences are not so striking as the 
resemblances. Running through the entire American state 
system, with the exception of a few of the smaller or less popu- 
lous states, certain causes have been at work which have pro- 
duced defects which are today very generally observed, under- 
stood and tagged. 

But before naming the causes for these defects it should 
be said that the courts, on the whole, are more efficient than 
the legislative or executive branches of government. In very 
rare instances have the courts been corrupted as have legis- 
latures and administrative offices. In very few localities have 
citizens appealed in vain to the courts for the justice unob- 
tainable from the other departments of state. 

Listen to no critic who is not disposed to be fair. 

The fair-minded critic points to defects only to show a 
way to correct them. Criticism without a constructive object 
is worse than wearisome. 


With all the faults ascribed by very sensible and fair- 
minded critics to the courts of justice it should be remembered 
always that there is a bright side to the picture. Thousands 
of judges and tens of thousands of honest, industrious and 
socially-minded lawyers have striven to do their work well. 
In large part they have succeeded. Where they have failed 
it has been due mostly to defects in the system which have 
thwarted their efforts, and which they have been unable to 
remove. 

The struggle to create a better system has been going 
on for three-quarters of a century. [Even if the gains have 
not kept pace with growing difficulties, there is no reason for 
now yielding to despair. Instead we must redouble our ef- 
forts. With the perspective afforded by long experience we 
are equipped now, as never before, to improve our system 
of administering justice until we can speak of it always in 
terms of appreciation. Other peoples have done this. 

It is because of the sacred importance of administering 
justice as the first requirement of a high civilization, of a 
sound government, of a healthy society, that we criticize and 
construct. In-this field no second best is tolerable. 


What, then, is the matter with the courts? 

In a very few words this query is best answered. The 
trouble lies in the fact that we are employing a system which 
was devised for earlier and simpler conditions. This pioneer 
system has been adapted to modern conditions in only a few 
instances. In most cities and most states it persists long 
after changed conditions call for readaptation. 
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The rapid growth of population, the speeding up of 
business, the complexity of industrial, social, commercial and 
political life in our times have called for new methods in 
every field of human endeavor. The trouble with the courts 
is that, as an operative system, they are today almost the 
same as when they were created to meet utterly different con- 
ditions, the conditions of our grandfathers. 

The defects of the judicial system are not fundamental. 
We have never learned, at home or abroad, any better way 
of capturing elusive truth than through contentious proced- 
ure. We know of no higher ideal than justice according to 
law. In its fundamentals our judicial system is precisely that 
of other English speaking lands where the courts are working 
most efficiently. The difference lies in factors which are not 
fundamental. There is no call to evolve a new philosophy of 
justice. The job lies in releasing forces which have too long 
struggled against artificial and cramping environment. 


Why have we been slower than other peoples in modern- 
izing the judicial system? The answer is obvious. It is 
because in our written constitutions we have enshrined, with 
the best possible motives, provisions which are not essential, 
which could never accomplish much affirmative good, but 
which can, and which have, effectually blocked that reason- 
able growth and progress which the times demand. 

In the days of our great-grandfathers American states- 
men borrowed from both English and French sources in cre- 
ating a machinery of justice which was admirably suited to 
the conditions of those days, when our population was meager 
and was spread out in villages and townships over large 
areas. This system worked well for two generations or more. 
[t is still working pretty well in states in which the simpler 
conditions tend to prevail. It has broken down uniformly in 
cities and states which have most departed from pioneer con- 
ditions of living and doing business. 

And wherever results are most deplorable it is found that 
some innocent and. well-intended words in the constitution 
stand in the way of legislative relief. 


In the typical state—just such a state as Missouri—the 
judicial machine consists of a great many units engaged in 
the most difficult work that the human mind has ever found it 
necessary to grapple with. These units—these judges—are 
working together toward a single great end, that of enforcing 
the unified body of law of a great state. We can say that they 
are working together, for ideally they are all parts of a single 
judicial machine directed toward a single great end. But 
actually they are, in a large measure, prevented from working 
together, from co-operating. 

While in theory the courts of a state constitute a single 
machine devoted to a single function, actually we observe a 

















AMERICAN JUDICATURE SOCIETY 


great many local courts and judges, apportioned off to vari- 
ous functional departments, not in fact the parts of a state 
court or system so much as separate and unrelated tribunals 
answerable only to the people of counties, cities and villages. 
Co-operation is effectually prevented. Decentralization has 
worked its evils. Nowhere is there direction, centralized au- 
thority or organized responsibility. 


To the disunion of the agents of justice we have added 
unwittingly, through hundreds of legislated and rigid rules 
of procedure, a cutting down of the discretion and power of 
the individual judge. This has at the same time prevented, 
in frequent instances, the judges from doing what is obviously 
needed to effect justice in the specific case, and has multiplied 
the opportunities for contention and litigation. 

The result of the above-named factors is that we have a 
system, necessarily working under great tension, which often 
yields results so bad as to be criticized sharply by the ablest 
judges and-lawyers. And yet these defects are curable. Re- 
lief is within reach. In most states the first step is merely to 
loosen up the constitution; to omit needless restrictions upon 
the power of the legislature to construct a unified, co-ordi- 
nated structure; to restore to the judges themselves the 
power to direct the evolution of procedural rules skillfully; 
to establish within the system a responsible power for direct- 
ing, in an administrative way, the activities of the scores of 
judges so that they may utilize their fullest powers for ac- 
complishing useful work. 

These three essentials may be summarized readily: 

1. Give the legislature power to weld together into a co- 
ordinated system all the numerous tribunals which have come 
into being. This is effected in the revised Missouri constitu- 
tion by providing in the first section that the Supreme Court, 
the Courts of Appeal and the Cireuit Court shall continue 
as ‘‘constitutional courts,’’ but that the special Criminal 
Courts, Probate Courts, County Courts, and Municipal Cor- 
poration Courts shall be subject to such changes as _ the 
people, acting through their legislature, may deem to be de- 
sirable in reshaping the judicial system to modern needs. 

2. Give to the judges the initiative in developing a flex- 
ible code of procedural rules. The very strong reasons for 
so doing, now admitted very generally throughout the coun- 
try, are set forth under another heading. This is accom- 
plished very successfully in section twenty-five of the revised 
Missouri judiciary article. 

3. Establish an administrative control, so that the full 
judicial power of the state may be available at all times and 
so that the special experiences and special talents of judges 
may be utilized where most needed. This is done very com- 
pletely and adequately by the creation of a ‘‘ Judicial Council’’ 
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in section twenty-five. This is probably the reform most 
needed wherever justice lags, wherever justice is weak and 
uncertain, wherever justice is over-complicated. The im- 
portance of the Judicial Council is dealt with under another 
heading. 

These three great reforms embody the essence of the 
wisdom derived from three-quarters of a century of experi- 
ment and experience in over forty states. These are the 
simple and obvious readaptations of our philosophy of ad- 
ministering justice which have been agreed upon by the best 
qualified and most earnest students of the subject. 

These simple and readily understandable reforms are 
all skillfully embodied in the Missouri revised constitution. 

These reforms are not amulets. They possess no mys- 
tical powers. They will not without some effort work out 
the desired improvement of the judicial system. But they 
will make it possible to progress. They will unlock a great 
reservoir of useful energy. They will stimulate and give 
scope to good intentions. They will put us on a par with 
other English-speaking peoples among whom, for a genera- 
tion or more, the administration of justice has been highly 
successful. 

And without these reforms there is little opportunity to 
make even a start on the road to progress. 


Statement 


By Manley O. Hudson, Bemis Professor of International Law at the Harvard Law 
School, Formerly for Nine Years Professor of Law 
at the University of Missouri 


I have studied the proposed amendment, No. 7, to the 
Constitution of Missouri very carefully and, in my judgment, 
its adoption would constitute the greatest advance which has 
been made in a generation toward the simplification and im- 
provement of the administration of justice in Missouri. At 
last the people of Missouri have a chance to register a great 
achievement. 

The amendment calls for the creation of a judicial coun- 
cil which should make for much greater efficiency in the 
courts. It also calls for the giving this judicial council the 
rule-making power, which is a reform long overdue. With 
a chief justice elected as such by the people and possessed 
of real administrative authority, and with a judicial council 
clothed with power to control the rules of practice before the 
courts, there is at last a possibility of located judicial respon- 
sibility. If the amendment is adopted, the people will then 
be able to know the reason for delay if it should occur, 
whereas today it is quite impossible for them to know. The 
adoption of this amendment would give Missouri the best 
organized courts in America. I cannot imagine that the 
people of Missouri will not respond to the great opportunity 
now before them. 











Sparks on the Roof 


Conservatives Can Choose Between Sensible Reform and 
the Anarchy Offered by Fanatics—A Sample of the 
‘ Advice Tendered Our New Voters 


This JourNAL is not given to alarmist utterances. It has 
proceeded on the theory that its space is too precious to be 
used to advertise or to combat current lunacies. But what is 
one to do about published statements like the following, 
which are takén from an editorial article in a-recent number 
of a ‘thigh brow’’ national journal of opinion (name on 
request) ? 

" political government, whether autocratic, constitu- 
tional or republican, is an anti-social institution created pri- 
marily to perpetuate and promote the economic exploitation of 
one class in our society by another, and for no other purpose 
whatever.”’ 

: ‘‘Tf government exists, as Voltaire says, solely for the pur- 
poses of taking money out of one person’s pocket and putting it 
into another’s—and we firmly believe that upon investigation 
Mr. [here appears the name of an estimable United States Sen- 
ator, whose pessimistic statement is made the excuse for this 
inflammatory comment] will discover this to be its only primary 
function—then it is surely a little fanciful and illusory to ex- 
pect it to work well for a directly opposite purpose. . . .’’ 

es" at a time like this, when all-political institutions 

are under profound and general suspicion, it is idle to recom- 
mend a mere pottering with the externals of a system. 
The thing is to show that in its primary essential purposes, 
political government itself is anti-social and evil, and contin- 
ually to marshal before the public the proofs of this which lie 
about on every hand. If Mr. ——————— will devote himself 
henceforth to disseminating this information and exhibiting the 
proofs he will find the next twenty years rich in the satisfac- 
tions that the last twenty years have denied him. He need not 
trouble about the constructive side of the question; that will 
come later. 
ve the first thing is to touch and arouse an intelligent 
apprehension of the State as an engine of economic exploitation, 
an instrument for enabling one class in our society to appro- 
priate without compensation the labor and the labor products of 
another class. . . .’’ 

These brief excerpts are indicative, not merely of this 
single article, but of the openly expressed purpose of the 
entire journal. The wish to italicize certain crass expressions 
is tempered by the reflection that the entire matter deserves 
italies. 

We shall not tilt against this journal. The ideas are in 
a way negligible. But the persons who write, publish and 
read these ideas are not negligible. Be it known then that 
this magazine is one circulating among educated folk. None 
others could endure it. Selling at the price of six dollars a 
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year it probably has no very large circulation, but sufficient 
to permit it to exist practically without advertising. Who 
then reads it and pays for this ‘‘philosophical anarchism’’? 
The only answer that occurs to us is this: in recent years we 
have doubled the number of voters in the United States. We 
suspect that that organ is read mainly by some of the well 
meaning new voters. 

As to the college graduates who edit, publish, and pos- 
sibly endow, that journal, it may be said that they are now 
readily understandable. Our clinics in abnormal psychology 
have thrown a flood of light on the fanatical type, common in 
every age, and productive of practically all of the world’s 
avoidable misery and suffering. The lunatic fringe lead by 
insane, but often very likable, fanatics, is the greatest con- 
cern of civilization. The weakness of all the utopian schemes 
from Plato to Lenine has been that their authors knew but 
little of psychiatry. If these high-brow American anarchists 
(meaning the editors of that journal) understood their own 
malady they would seek treatment in asylums, not try to lead. 
But when did the madman know himself? It is the nature of 
his madness that the normal world of principles and struggles, 
of defeats and rewards appears to the fanatic a sad perver- 
sion which he would correct by tearing down the whole polit- 
ical structure. 

‘*At a time like this it is idle to recommend the mere 
pottering with the externals of a system. . . . We need 
not trouble about the constructive side of the question; that 
will come later.’’ 

Kerensky and his constructive reformers were swept 
away by the fanatics who had no patience for pottering with 
the externals of a system. We have seen what came later. 

The moral of this true story is plain. Until such time 
as there is a universal understanding of fanaticism and 
manias those who would progress toward justice and the sta- 
bility it yields must combat the nostrums of pipe-dreamers 
as well as the inertia of the smug conservatives. There is no 
easy road to success. The progress of civilization becomes 
more difficult, rather than less. - 

Now is the time to rally for sane reforms. A people 
who enjoy high grade justice may sleep comfortably at night; 
they will have overhead an incombustible roof, safe even 
against the torches of fanatics. 





Every thinking man knows that the administration of 
justice is with us the corner-stone of our government, that 
confidence in the triumph of justice under the law is of the 
very essence of the society we have organized. If our péople 
lose faith in the administration of justice under the law in 
this country, they will have lost faith in our form of govern- 
ment, —Prrcy WERNER. 











Amendment Paves Way to Great Progress 


Glendy B. Arnold, Formerly Judge of the Circuit Court of 
St. Louis, Endorses Proposal With Enthusiasm— 
State Has Enough Judges—Needs System 


To the Voters of Missouri: 

‘‘The ‘‘law’s delay’’ is an old story, 
but you probably do not know that it 
now takes from three to six years to 
prosecute civil cases through the cireuit 
courts to final judgments in the St. 
Louis Court of Appeals or the Supreme 
Court. It is not claimed that the delay 
is chargeable to the judges. It is due to 
antiquated procedure and lack of man- 
power in the higher courts. The gross 
injustice of this long delay falls heaviest 
upon those who are least able to endure 
it, and has brought the administration 
of justice into disgrace. It entails a seri- 
ous loss in court business upon the law- 
yer and is a vicious weapon of defense 
in the hands of the rich and chronie de- 
fendants, too often enabling them to 
escape unwhipped of justice. This was 
one of the great problems that con- 
fronted the late Constitutional Conven- 
tion. - 

That no convention could meet the 
situation satisfactorily to everybody 
must be conceded. Apparently the ques- 
tion of man-power was simple enough. 
This could be readily supplied by pro- 
viding for more judges, but this seem- 
ingly easy remedy was only on the 
surface. It was known to the Conven- 
tion and to us all that the people of this 
State will not consent to any increase in 
the number of judges of the Supreme 
Court. Efforts have been made for 
twenty years to have the legislature sub- 
mit proposals to the people for an in- 
crease in the number of Supreme Court 
judges and only twice have they been 
successful. Its repeated refusal to sub- 
mit the question to the voters through- 
out these long years is in itself strong 
evidence that neither the people nor the 
lawyers of the State are willing to add 
more judges to that Court.- That the 
legislature correctly reflected the senti- 
ment of the people cannot now ‘be 
doubted. In 1908 an amendment to the 


constitution to add two judges to the 
Supreme Court was voted down by a 
majority of 28,868 votes, and in 1920 
the proposition was again voted down 
by a majority of 53,240 votes. The Su- 
preme Court of this State is now com- 
posed of seven judges and no other 
State has more. In the face of these 
facts was not the Convention fully jus- 
tified in refusing to resubmit the ques- 
tion? If they were, then some other 
way of supplying necessary man-power 
had to be devised. 


Modeled on Federal System 

The Convenfion has proposed an ex- 
cellent plan, which is not only econom- 
ical, but practical, for it is patterned, 
after models found to be highly stis- 
factory after many years’ experience. 
So far as the supply of man-power goes, 
the best equipped appellate courts in 
the country are the United States Cir- 
cuit Courts of Appeals. There are nine 
of them, each composed of three judges, 
and a very large proportion, if not 
most, of their cases are disposed of by 
the district judges, who are called to sit 
with the regular judges. The magni- 
tude and financial importance of their 
business surpasses that of any State Su- 
preme Court. In its supply of man- 
power it is an ideal system. It has been 
tested for more than thirty years and 
has won the admiration of the whole 
American bar. The Convention has pro- 
posed the adoption of the federal sys- 
tem in this State, in the following sec- 
tion of Amendment No. 7: 

“The Judicial Council, when the busi- 


ness of the court requires, may call to the 
aid of the Supreme Court or any of the 


‘Courts of Appeals one or more judges of 


the circuit courts for such time as may be 
necessary. Such judges, while so acting. 
shall possess all of the powers of judges 
of the court in which they are called to 
sit. The Council, when a sufficient num- 
ber of such judges are called, may, for a 
period not exceeding ninety days, create 
an additional division of the Supreme 
Court or Courts of Appeals, but at least 
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one regular judge of the Supreme Court 
or of the Courts of Appeals shall sit in 
such division.” 

There are sixty-eight circuit judges in 
this State and the number is constantly 
inereasing. There is not the slightest 
doubt that a large number of these 
judges are not only available, but emi- 
nently qualified, to sit a few days in 
each year in the supreme and appellate 
courts. Three of the present judges of 
the Supreme Court were circuit judges. 
The time has been when most of the 
judges of the court were former cireult 
judges. Six years on the cireuit bench 
is an invaluable asset to a supreme 
judge. Many of the ablest judges of 
the Supreme Court have come from the 
circuit bench. 

Under the proposed amendment every 
circuit judge in the State is eligible to 
sit as a judge of any of the courts of 
appeals and the Supreme Court. There 
will be no occasion in the near future 
to call them into the Courts of Appeals 
and this fact leaves them available for 
service in the Supreme Court. There 
are a large number of circuits in which 
the business is comparatively light, and 
if the judges of those courts are not as 
well qualified to write opinions as others 
whose dockets are much heavier they 
could be shifted to the busier circuit 
courts while the judges of those courts 
are sitting in the Supreme Court. This 
is the practice in the federal system, and 
it has given great satisfaction. 


How Courts Can Catch Up 

After the Supreme Court has caught 
up with its docket, six circuit judges 
alone sitting three days in each year in 
that court would dispose of sixty cases 
a year, and that would be ample to keep 
the Court well abreast of its docket. 
There is not the slightest doubt that the 
plan of the Convention offers an oppor- 
tunity to obtain for the Supreme Court, 
in any one year, enough assistance from 
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the circuit judges to equal the work of 
two regular divisions of the Supreme 
Court, if that should ever be necessary. 

If Amendment No. 7 is adopted and 
the judicial council avails itself of its 
provisions, then the pending cases in the 
St. Louis Court of Appeals and the Su- 
preme Court could be so reduced in 
number within the next year as to en- 
able those courts to dispose of appeals 
at the return term. It will then be pos- 
sible to get a decision from the court of 
last resort within three to six months 
from the date of the appeal. Keep that 
fact foremost in your minds when con- 
sidering criticisms of the amendment. 
What lawyer is there who would not 
sacrifice his pride of opinion to hasten 
the coming of that great day when a 
Missouri citizen may prosecute a case 
from the lowest to the highest court of 
the State and obtain a final decision in 
less than one year? 

Lawyers and laymen may as well 
make up their minds today that unless 
the plan proposed by the Convention in 
Amendment No. 7 is adopted it will be 
many Years before the present situation, 
in the administration of justice, can be 
remedied. This appalling condition de- 
mands serious consideration by us all. 
It is no time to argue over imaginary 
loss of prestige by the Supreme Court, 
or the Convention’s disregard of the 
private opinions of its judges. The 
courts belong to the people and not to 
the judges or the lawyers. The point 
of view of the people is not always the 
same as that of lawyers and judges. 
The people think the end of government 
is justice and that they are entitled to 
have it worked out for them speedily 
and inexpensively, and they have dele- 
gated their judicial power to the courts 
for that purpose. The situation is seri- 
ous and demands action. We cannot 
wait for others to act. We have waited 
too long already. 


the blackmailer and unjust 


claimant always has the best of it because he knows that the 
average man shrinks from litigation and will make. a bad 
settlement rather than go into court. —Wii1aM DENMAN. 








What a Judicial Council Can Do 





Direction of Judiciary in Administrative Way Regenerates Entire 
Structure—System Needed to Combat Crime—Success 
Achieved in Various Places 


Since 1909 the idea of court organiza- 
tion adopted by the American Bar As- 
sociation has been that of welding all 
the courts of a state into a unit organ- 
ization. The way to do this is by estab- 
lishing a unified, central authority—a 
council of judges composed of repre- 
sentatives of trial and appellate courts. 

This ideal was first achieved in 1922 
for the United States courts. In 1923 
it was realized in large part by legis- 
lation in Ohio and Oregon. 

The proposed judiciary article in Mis- 
souri creates a Judicial Council com- 
posed of three Supreme Court judges, 
three Courts of Appeals judges and three 
Cireuit judges. The last named are 
to be selected from a corps of sixty- 
eight Circuit judges by the represen- 
tatives of the two higher courts. 

This Judicial Council will have the 
power to equalize the work of the trial 
courts by assigning judges who are not 
occupied to assist judges who have too 
much work; also to assign Cireuit judges 
when needed to assist the Courts of 
Appeals and the Supreme Court. A 
more secure foundation for the exercise 
of these necessary duties could not be 
imagined. When any person suggests 
that this work will not be done wisely 
he insults the intelligence and the in- 
tegrity of the leading judges in the 
state—judges who participate every day 
of their lives in the vastly more im- 
portant and more difficult function of 
deciding cases, of molding the substan- 
tive law and of interpreting the con- 
stitution itself. 

It is impossible to consider this 
alleged fear seriously. It is bunk. 

First Need Is for Facts 

In the pursuance of its duties the Ju- 
dicial Council will need to acquire sta- 
tistical information concerning the op- 
eration of the courts. Such recording 
is made the basis of the work of the 


Judicial Council of the United States 
judicial system. It is the greatest re- 
proach of our state systems of justice 
that they have to this time worked in 
the dark, have failed to establish sys- 
tems of keeping records. This alone 
would account for a large share of their 
inefficiency. 

A good deal of the business of ad- 
ministering justice is just plain busi- 
ness. No business conducted in every 
city and county in the state, requiring 
uniformity of method and precision 
could possibly be done well without a 
thorough system of record keeping. 

To find out what the courts are doing 
and how various laws, rules and meth- 
ods are succeeding, from the present 
scattered records, would require months 
of time and a small fortune in money. 
A single balance sheet would be of little 
value. What is needed is continuing 
records, kept in a uniform manner, and 
made available to the publie in a con- 
venient form. 

To institute such a system will be 
the first duty of the Judicial Council of 
Missouri when one is created. In Ohio 
this work is now being done. When the 
facts are available it will be possible 
for the first time to know what is being 
done, to formulate definite plans and to 
utilize the great and expensive machin- 
ery of justice in an efficient manner. 

It would take a seore of these pages 
merely to suggest. what such administra- 
tive methods can do for the reform of 
criminal justice. 

Criminal Justice a Byword 

The most pointed criticism of Amer- 
ican courts in the field of law enforce- 
ment is that they do not secure, in 
many instances, the conviction of the 
guilty. Criminal justice has become a 
byword throughout the land, and especi- 
ally in large cities. In this field we 
jug behind all civilized nations. 
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Consider what is involved in enfore- 
ing law. There must be co-operation 
and a high quality of service on the 
part of police, sheriffs, magistrates, 
prosecutors, judges, juries, jailors, man- 
agers of prisons and reformatories, pro- 
bation officers and parole boards. We 
have no such co-operation worthy of 
the name. 

When all these agencies work faith- 
fully, and work together, crime is suc- 
cessfully combated. <A failure on the 
part of any of these factors becomes 
the failure of all. Emphatically the 
chain is no stronger than its weakest 
link. 

The unified criminal court of Detroit 
has shown how tremendous improve- 
ments ean be effected in a typical Amer- 
ican city. This court immediately 
broke up the vicious activities of bail 
bond sharks. It broke the power of 
the shyster lawyers. It established a 
psychopathie clinic. It brought to trial 
62 per cent of all felony eases within 
two weeks from arraignment, and 82 
per cent in four weeks. In the first 
fifty-one robbery eases it convicted fifty 
and sent them to prison for terms of ten 
years or longer; the fifty-first was given 
two years for carrying concealed weap- 
ons. In its second year it reduced the 
major erimes fifty-eight per cent over 
the preceding year, 1921, which had 
already made a great improvement. It 
reformed its jury system. 

An amazing record, but any other 
city can do as well. 
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A judicial council with rule-making 
power and with a statistical system can 
largely rid itself of habitual criminals, 
either locking them up or driving them 
into less fortunate states. 

Efficiency Pays Dividends 

An idea of the cash. saving from such 
work is afforded by the fact that before 
the Detroit Court had been in exist- 
ence two years it had reduced automo- 
bile thieving to such an extent that 
the insurance companies voluntarily re- 
duced premiums paid by Detroit own- 
ers to the extent of $1,500,000.00. 

The account of the success of the 
Common Pleas Court of Cleveland after 
ninety days’ experience of unified ad- 
ministration is told at length in this 
number. Today criminal cases are being 
tried in that court as rapidly as indict- 
ments are found by the grand jury. De- 
lay has been banished in criminal pro- 
cedure in Cleveland. Rapid gains are 
being registered in the trial of civil 
eases. Receivership scandals are abol- 
ished. 

In the Municipal Court of Chicago 
in 1923 over 220,000 criminal and quasi- 
criminal cases were disposed of. But 
criminal jurisdiction is only a part of 
the work of that court. It disposed of 
over 90,000 civil causes. Its judgments 
in civil cases amount to about one mil- 
lion dollars a month, making it the 
greatest commercial tribunal in the 
world. This is a record made possible 
only by unified direction, accurate sta- 
tistics and the rule-making power. 


The Way to Secure Respect for Courts 
By Charles Evans Hughes 
Justice in the minor courts—the only courts that millions 
of our people know—administered without favoritism by men 
conspicuous for wisdom and probity is the assurance of 


respect for our institutions. 


The administration of commer- 


cial law by recognized experts in a direct fashion appropriate 
to the subject is needed quite as much as uniform state acts 


to commend the law to practical men of affairs. 


The strip- 


ping of criminal procedure of needless requirements, with- 
out impairing the security of innocence, and in general the 
fearless destruction of provisions which only embarrass the 
just disposition of controversies, should not be long delayed. 














Why Confer Rule-Making Power on Courts? 


Since 1850 in Most States Wrong Principle Has Permitted Legislature 
to Attempt What It Could Not Do Well, and Prevented 
, Judges From Needed Function 


For seventy-five years our states 
have tried to make justice efficient un- 
der procedural rules enacted by legis- 
latures. We have proved that the thing 
cannot be done. In recent years the 
principle of developing procedure 
through rules of court, which has 
achieved the highest success in other 
English-speaking countries, and which 
has been endorsed repeatedly by the 
American Bar Association, has been put 
to a test in American jurisdictions, and 
has never failed to yield desired results. 

No better summing up of the advan- 
tages of court-made rules has been 
made than that embodied in Prof. Man- 
ley O. Hudson’s article on this subject 
in The University of Missouri Bulletin, 
Law Series No. 13. The author ex- 
plains that this principle has been sev- 
eral times endorsed by the Missouri 
State Bar Association. We regret that 
lack of space prevents reproduction of 
the entire article. Professor Hudson 
says: 

Disadvantages of the Statutory Code 


Comprehensive and detailed regula- 
tion of court procedure by the the legis- 
lature is subject to numerous objections. 

First, while the courts are responsible 
in the eyes of the publie for their ad- 
ministration of justice, they are fre- 
quently powerless to prevent a miscar- 
riage of justice because of the necessity 
of applying the rules of procedure 
which the legislature has prescribed. 

Second, the control of the details of 
procedure is now in the hands of legis- 
lators many of whom are not lawyers 
and have had little experience with court 
procedure. The session of the legisla- 
ture is so crowded with the numerous 
subjects to be considered and the work 
of legislation must of necessity be so 
hurried that there is frequently little 
time for a thorough consideration of 
the changes suggested. 
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Third, with the legislature meeting 
biennially, changes can now be made in 
court procedure only during the bien- 
nial sessions. They cannot be brought 
to the attention of a body that has the 
power to change them as they are dis- 
covered. Frequently, several sessions of 
the legislature elapse before a change 
generally recognized to be needed can 
be effected. Since no perfect system of 
procedure can ever be devised, a system 
should be judged not by the degree to 
which it approaches perfection so much 
as by its susceptibility to being made 
more nearly perfect. 

Fourth, the statutory rules of pro- 
eedure bind the courts with too much 
rigor. Though the statute may be lib- 
erally construed, it cannot be defeated 
and it ought not to be materially 
changed by judicial decisions. It must 
be applied by the court though it works 
manifest injustice and it can never be 
suspended or modified so as to meet sit- 
uations unforeseen at the time of its 
formulation. 


Fifth, the courts have no latitude in 
the interpretation of the statutory pre- 
scribed rules, but must await cases in 
which questions of construction are ac- 
tually involved. The consequence is 
that our court reports are now full of 
decisions as to matters of procedure 
which turn on technical questions of 
statutory construction, and statutes en- 
acted for the dispatch of business are 
not infrequently applied as though they 
were enacted for the protection of sub- 
stantive rights. 

Sixth, legislators and lawyers with 
legislative influence have sometimes se- 
eured amendments to the eode which 
will meet individual cases in which they 
are interested and which they cannot 
frankly defend as general rules which 
will facilitate the administration of 
justice. Statutes prescribing rules of 
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procedure may be the result of legis- 
lative trading and log rolling. 
Advantages of the Proposed Change 
If the control of court procedure be 
left to the courts themselves, as is pro- 
posed, many of the evils of the present 
system would be obviated. 


First, the Supreme Court, as the head 
of our judicial system, would be enabled 
to discharge the responsibility which it 
already has in the eyes of the publie and 
to conform judicial procedure to the 
varied and changing needs of litigants. 


Second, the control of details of court 
procedure calls for the exercise of ex- 
pert knowledge. Instead of having this 
control in the hands of men who have 
had no experience with courts, it would 
be in the hands of men who are in a 
position best to judge the effect of the 
rules which they promulgate. Changes 
suggested would receive more careful 
attention than they would receive in 
the legislature. Quoting a recent presi- 
dent of the Missouri Bar Association, 
‘‘the best results can be derived, in the 
matter of court procedure, from utiliz- 
ing, rather than ignoring, the genius, 
ability, study, experience and knowl- 
edge of the judges and lawyers who are 
most nearly concerned in the procedure 
of the courts.’’ 


Third, it would be possible to make 
changes in rules of procedure at any 
time by appealing to the court which 
has power to change them. This court 
would undoubtedly call upon the mem- 
bers of the bar for guidance and might 
refer all suggestions to a committee of 
the bar, but it would be open to enter- 
tain suggestions as to changes at least 
nine months in each year. The Su- 
preme Court of the United States did 
not make frequent changes in its equity 
rules between 1842 and 1913—only 
eight in all but it must be remembered 
that no organized demand for changes 
was made by the bar during that period. 


Fourth, a rule of court may be sus- 
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pended by the court which promulgates 
it or if its operation in a particular 
ease is shown to work injustice, the rule 
may be changed on the spot so as to 
prevent injustice in the particular case 
and in similar cases. 


Fifth, it may be expected that the 
judges would be more responsive to nec- 
essary changes in practice than the leg- 
islature would be, and that the members 
of the bar could exert a more direct in- 
fluence in securing necessary changes. 
Experience in England seems to justify 
this expectation. 


Sixth, court rules would discourage 
reliance on technical questions of pro- 
eedure to defeat substantive rights. 
The rules made by the courts would be 
interpreted by the courts with a view to 
accomplishing the result for which they 
were intended, viz., the facilitation of 
the work of the courts, and they would 
be at all times subject to change for this 
purpose. 

Seventh, if the courts were permitted 
to exert a larger measure of control 
over their own practice and procedure, 
it would tend to enlarge general respect 
for the administration of justice, and 
to elevate both bench and bar in the 
estimation of the public. Procedure is 
largely a matter of administration, and 
to permit one department of the gov- 
ernment to control the details of ad- 
ministration in another department of 
the government is to unduly elevate the 
one above the other. 

Instead of being a radical innovation, 
the proposal seems to represent an ef- 
fort to re-establish a power which courts 
formerly exercised but which has grad- 
ually been taken over by the legislature 
without satisfactory results. But it 
does not mean a return to the common 
law system under which procedure was 
controlled by judicial decisions and 
precedents, for it is proposed that all 
rules of procedure should be formally 
promulgated, as was not necessary in 
the earlier common law system. 
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Chief Justice Taft on Need for Judicial 
Council 


In an address to the American Bar Association in 1922, while’ 
the bill to provide a judicial council for the United States courts was 
in Congress, Chief Justice Taft discussed the proposed act and the 
condition generally of the courts. A few weeks later the bill was 
passed and the federal judiciary was provided for the first time with 
plain business management and statistics. Everybody knows how 
under the new system the judicial council so created is utilizing the 
force of judges to the best advantage in an effort to overcome con- 
gestion in the courts. 

There is now pending a companion measure to permit of creating 
a unified system of rules of practice in the United States court for 
law cases. This bill is likely to be enacted soon and the work to 
be done under it is expected to serve as a model for the states. The 
Chief Justice said: 


The bill contains a very important provision, which it 
seems to me will make for expedition and efficiency. While 
the districts which receive new judges are those in which 
additions to the judicial force are most needed, there are 
arrears in other districts and the delays and defeats of justice 
are not confined to the normal jurisdiction of the twenty-four 
new judges. The new bill authorizes a judicial council of ten 
judges, consisting of the Chief Justice and the senior asso- 
ciate judge of each circuit, which is to meet in Washington 
the last Monday in September, to consider reports from each 
district judge with a description of the character of the 
arrears, and a recommendation as to the extra judicial force 
needed in his district. The conference thus called is to con- 
sider at large plans for the ensuing year by which the district 
judges available for assignment may be best used. The senior 
circuit judge of each circuit is given authority to assign any 
district judge of one district to any other in his cireuit, while 
the Chief Justice is given authority to assign any district 
judge in one circuit to a district in any other circuit, upon 
request of the senior circuit judge of the circuit to which the 
district judge is to be assigned, and the consent of the senior 
circuit judge of the circuit from which he is to be taken. 

These provisions allow team work. They throw upon 
the council of judges, which is to meet annually, the responsi- 
bility of making the judicial force in the courts of first in- 
stance as effective as may be. They make possible the execu- 
tive application of an available force to do a work which is dis- 
tributed unevenly throughout the entire country. It ends the 
absurd condition, which has heretofore prevailed, under which 
each district judge has had to paddle his own canoe and has 
done as much business as he thought proper. Thus one judge 
has broken himself down in attempting to get through an 
impossible docket, and another has let the arrears grow in a 
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calm philosophical contemplation of them as an inevitable 
necessity that need not cause him to lie awake nights. It 
may take some time to get this new machinery into working 
operation, but I feel confident that the change will vindicate 
itself. The application of the same executive principle to the 
disposition of legal business in the municipal courts of cer- 
tain cities, and in the courts of some states, has worked well. 
Although the whole United States is a more difficult field in 
which to apply it, there would seem to be no reason why its 
more ambitious application should not prove useful. 


The Greatest Interest of Mankind on Earth 


What is the greatest interest of mankind on earth? 

Daniel Webster said that ‘‘ Justice is the greatest inter- 
est of mankind on earth.”’ 

The first purpose of government was to serve the ends 
of justice. Study of the evolution of government and law 
shows conclusively that the first step of the savage tribe 
toward social or political unity lay in efforts to administer 
justice between man and man. 

This was because quarrels weakened the tribe. Only 
those which could find a substitute for fighting could survive. 

The problem has grown ever more and more difficult, but 
its solution is just as important to the survival of society 
now as in the earliest times. 

That nation which flatters itself that it is immune from 
the dangers that have overthrown past civilizations is most 
in danger. We could overlook great inequalities of justice 
during the period of our continental expansion. There was 
always a new region and cheap land for those who felt that 
they were denied opportunities or were for other reasons 
discontented. 

Within our own times these conditions have changed. 
We have no frontier, no lands to be had for the taking. The 
discontented have no place to turn, but are rounding up in 
our cities. 

That nation which best administers justice is the strong- 
est and will the longest survive. Said Tourgot: ‘‘There is 
but one agitator, and his name is Injustice!’’ 

Mr. Justice Sutherland, of the United States Supreme 
Court, in his address a few years ago as President of the 
American Bar Association, expressed the same idea in its 
relation to our needs as follows: ‘‘The successful enforce- 
ment of the law in a democracy must always rest primarily 
in the fact that on the whole it commends itself to a universal 
sense of justice, shared even by those who violate it.’’ 

Said Prof. Orrin K. MeMurray, Dean of the School of 
Jurisprudence, University of California, in a plea for the 
unified management of state courts: ‘‘The only method by 
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which respect for the law can be maintained is by making the 
law itself worthy of respect.’’ 


The best laws,fail of their purpose, whether they be 
private laws or criminal laws, unless there be an efficient 
judicial system to give them force. 


We cannot look to science, with all its promises, to make 
zood if we fail in the primary interest of society, that of 
administering justice according to law and so maintaining 
civil order. We already possess control of nature to make her 
give us what we need. Our danger lies within society, not 
without. The first need is for civil order, for without that 
there can be no civilization. Russia has given us proof of 
this, if it were needed. 


We must from generation to generation improve our 
machinery of justice as well as our ideals of justice. All the 
arts and sciences are otherwise in vain. 


Only One Question for Voters to Answer 


No constitution has ever been written without disagree- 
ments. No constitution, or constitutional amendment, has 
ever been adopted without a fight. Few proposals were ever 
subjected to such pointed and incisive criticisms as was our 
own United States Constitution, under which a few jealous 
and weak states were persuaded to unite as the first step 
toward republican government which has since so magnifi- 
cently justified the hopes of its founders. 


Further, the individual voter never finds.in any proposed 
constitution everything that he would like to see in it. This 
is inevitable because constitutions are written through a nec- 
essary and wholesome course of adjustments and compro- 
mises making for majority rule. 


The question for the voter to decide is not whether the 
constitution submitted to him is the best constitution that 
the mind of man could conceive. The only question is whether 
the constitution as written is superior to the existing consti- 
tution. If the new proposal appears, on the whole, to be 
preferable to the old constitution, the voter must vote yes. 
Opponents will often try to gain their purposes by telling 
voters that if they will but wait they will get all that they 
ask for, regardless of what it is. That such a statement is 
mere fraud is obvious, for progress could never be made 
if it were acted upon every time voters had the opportunity 
to express their wishes. Every constitutional amendment 
would be defeated. 


The voter has but one question to answer; Is this 
proposed amendment superior to the existing system P 
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One great crying need in the United States is cheapen- 
ing the cost of litigation by simplifying procedure and ex- 
pediting final judgment. Under present gonditions, the poor 
man is at a woeful disadvantage in a legal contest with the 
corporation or a rich opponent. The necessity for reform 
exists both in the United States courts and in all the state 
courts. —WiuiaM H. Tarr. 


Success of Business Principles in a City Court 


First Term of Cleveland Common Pleas Court Under Chief Justice 
With Administrative Power Shows Remarkable Advance 
in Both Civil and Criminal Branches 


[Nore sy Eprror: Since this number of the JourNAL contains articles 
which assert that our courts are far from being what they should be, and since 
some readers may look upon reform proposals which are advanced as mere 
theories, it is appropriate that we should present also the following account 
of the very great success attained only recently in the Common Pleas 
Court of Cleveland. A Chief Justice with genuine administrative authority 
assumed the management of this court on Sept. 1, 1923. From that time the 
court has been running like a chronometer, with weekly ‘‘ production sheets,”’ 
showing almost twice as many eases tried as formerly, and without haste. The 
Hon. Homer G. Powell, Chief Justice, delivered the following address Jan. 25, 1924, 
before the Judicial Section of the Ohio State Bar Association. We invite attention 
to the problems which existed at the time the business management commenced, 
and to the fact that the court, having the power and responsibility, forthwith 
devised means for remedying defects. At this time criminal cases are being 
tried promptly, crime is receding, and progress is being made in cleaning up 
accumulated cases on the civil calendars. Cleveland judges and lawyers alike 
have a great deal to be proud of in this record. What Cleveland has done 
ean be done similarly in other large cities with appropriate legislation. ] 


Chief Justice Marshall has requested prosecuting attorney. For want of sys- 








me to give you an outline of the system 
employed by the judges of Cuyahoga 
County in the administration of justice 
in the Common Pleas Court. For the 
purpose of convenience I will first de- 
scribe the system used in the criminal 
division, and follow with the civil divi- 
sion, comprising both law and equity. 


Criminal Court 
Assignment of Cases 


For many years the giving of a bond 
by a person indicted by the grand jury 
in Cuyahoga County was equivalent to 
an acquittal. By grace of the state 
law, the setting of criminal cases for 
trial was entirely in the hands of the 


tem, the court had no knowledge of the 
number of indictments pending, nor of 
the number of offenders out on bond. 
The first consideration was to dispose 
of the cases wherein the accused was 
confined in the county jail. Each week 
the grand jury ground out a large grist 
of indictments, in the majority of which 
the accused was an inmate of the jail. 
Consequently the one judge then as- 
signed to the criminal branch was kept 
busy disposing of jail cases, and but 
very little time was left to try bail 
cases. 


This continued term after term until 
the court was about two years behind on 
the trial of criminal cases in which the 
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accused had given bond, and when these 
cases were set for trial the witnesses had 
either died or moved and could not be 
found. As a result, at the close of each 
term the prosecuting attorney would 
present a list of one hundred or more 
cases for nolle, giving as his reason that 
as the prosecuting witness could not be 
found, the state was unable to make a 
case. 

This breakdown in the administration 
of criminal justice was the subject of 
much criticism of the courts in the daily 
papers and the chief topie of conversa- 
tion for the public in general. In 1918 
the judges, keenly feeling this criticism 
and the justice of its cause, decided that 
the publie welfare required drastic ac- 
tion on their part. Seemingly in direct 
contravention of state law* they took 
the assignment of criminal eases out of 
the hands of the prosecuting attorney, 
and assumed complete control of this 
important function by placing a court 
constable designated as criminal assign- 
ment commissioner in charge thereof, 
under direct control of the judge pre- 
siding in Criminal Court, the judges 
acting upon the principle that the court 
has an inherent right to prescribe rules 
regulating the conduct of its business, 
and that the legislature had no author- 
ity to divest the court of this power. 

Under this system it became the duty 
of the assignment commissioner to set 
all cases for trial in the order of indict- 
ment, giving priority to cases in which 
the accused is a known criminal. The 
trial list is published daily in the offi- 
cial court paper. The assignment com- 
missioner assembles all witnesses; calls 
counsel by telephone before a case is 
sent to the trial room, thus eliminating 
all delay between cases; the trial judge 
loses no time; as the jury is retiring to 
deliberate after the court’s charge 
another jury takes its place in the jury 
box; counsel and defendant take their 


*The statute above referred to (13634 
G. C.) conferring the power upon the 
prosecuting attorney to assign criminal 
cases, by action of thé State Association 
of Common Pleas Judges was amended 
so that this power is now vested in the 
Common Pleas Court. 
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places at the trial table—a veritable 
continuous performance. 

Under this system the judges at all 
times know the number of indictments 
pending and the number of defendants 
in jail and on bond. Enough judges 
are assigned to the criminal division so 
that all persons under indictment are 
tried within the term in which the in- 
dictment is returned, unless, for good 
cause shown, it may be passed by the 
court to a later date. This must of 
necessity occur in some cases because 
the grand jury is in session until one 
week before the close of the term. 

To show the working of this system, 
the usual procedure is as follows: The 
grand jury makes the return of its in- 
dictments on Thursday; the defendants 
are arraigned on Saturday (the statute 
requiring the lapse of an interval of 
twenty-four hours between the service 
of copy of the indictment and the ar- 
raignment) and the cases are set for 
trial on the following Monday. At the 
close of the last term of court, Decem- 
ber 31st, 1923, out of 700 indictments 
returned by the grand jury there were 
just 32 defendants who were not placed 
on trial during that term. In each of 
these cases the charge was based upon 
a minor offense and good cause was 
shown for the passing of the ease; 1,231 
eases were disposed of by the criminal 
division in the September term. 

This very forcibly illustrates what 
ean be accomplished in the way of judi- 
cial reform by the establishment of a 
system based upon business principles. 
Our criminal division is now praised 
and is no longer criticized. There has 
been a noticeable decrease in crime in 
Cuyahoga County in the past two years, 
due in part, no doubt, to the tighten- 
ing up of the machinery in the criminal 
division. 

The court has been exceedingly for- 
tunate in securing the services of such 
a valuable assignment commissioner as 
Mr. Archie Kennel, under whose effi- 
cient administration the court has been 
able to keep its criminal docket substan- 
tially up to date. 
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As oceasion requires the prosecuting 
attorney is called into conference with 
the judges concerning various matters 
pertaining to the criminal procedure, 
and improvements have been made as a 
result. Most recently, an arrangement 
has been suggested to the prosecutor 
whereby many minor cases which for- 
merly came through the grand jury to 
the Common Pleas Court will now be 
disposed of as misdemeanor cases in the 
Municipal Court of Cleveland. This is 
accomplished by sending an assistant 
prosecuting attorney to police court, to 
hear the evidence in preliminary hear- 
ings, and, where the facts warrant, to 
suggest to the police prosecutor and the 
Municipal judge the propriety of dis- 
posing of the case finally, instead of 
referring it to the grand jury. Chief 
Justice Dempsey and his associates on 
the Municipal bench have shown a most 
commendable spirit of co-operation in 
this connection. Further plans are un- 
der consideration providing for closer 
co-operation between the criminal divi- 
sion of the Municipal Court of Cleve- 
land and the criminal division of the 
Common Pleas Court, which will result 
in the practical unification of these 
courts. 


Criminal Identification Records 


The judges having felt the lack of 
suitable information coneerning the past 
records of criminals appearing before 
them, and desiring to have this informa- 
tion available in all eases, at all times, a 
card record system was installed, taken 
from the Bertillon records of the Cleve- 
land Police Department, dating back to 
1908. This work was temporarily in- 
terrupted by a ruling upon an uncon- 
stitutional statute, but has now been 
resumed, a court constable being as- 
assigned to the duty of bringing these 
records down to date. 

trror Cases 

The Common Pleas Court has juris- 
diction in proceedings in error in crim- 
inal cases from the various inferior 
courts. For years, the giving of leave 
to file a petition in error was equivalent 
to a discharge. Our error docket was 
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only ten years behind, which has been 
brought down to date, put in charge of 
the criminal assignment commissioner, 
and all error cases are now set for trial 
within thirty days after the filing of the 
petition in error. 


Probation 


Permit me to eall your attention to 
another instance where our court re- 
sorted to the inherent power to aid in 
the efficient administration of criminal 
justice, and which put an end to 
another fruitful source of criticism. 
Each of you is familiar with the statute 
which in substance provides that when 
it appears to the court that the defend- 
ant has never been committed to a penal 
institution either in this state or else- 
where, that the character of the pris- 
oner and the circumstances of the case 
are such that the public welfare does 
not demand or require his imprison- 
ment, the defendant may be placed on 
probation by the court. This action by 
the court, under legislative provision, 
places the defendant in charge of the 
authorities of one of the penal institu- 
tions to be treated as a parole prisoner. 


I do not know what has been the ex- 
perience of the judges in other counties, 
but the judges in Cuyahoga County 
were foreed to the conclusion that the 
parole system had proven a failure. 
This is said without any intention of 
applying the slightest criticism to either 
the institutions or the personnel en- 
trusted with the delicate task of super- 
vising the conduct of prisoners placed 
on probation. The failure is due en- 
tirely to the inadequacy of machinery 
provided by the state in taking care of 
its parole prisoners. 

Probation and parole are founded 
upon sound principles. To be effective, 
there must be efficient administration of 
probation and parole laws. Grave re- 
sponsibility devolves upon the trial 
judge to determine in the first instance 
whether or not the prisoner shall get 
the benefit of the probation law. No 


means have been provided by the state 
to thoroughly investigate the record of 
a prisoner, his home environment, his 














AMERICAN JUDICATURE SOCIETY 


habits, or the future probability of bet- 
terment, if given a chance. 

There are at least three essential pre- 
requisites to the successful operation of 
any effective probation system: 

First, a complete report of the record 
and history of the offender, for the 
guidance of the trial judge in determin- 
ing whether or not the offender is 
worthy of being placed on probation. 

Second, constructive assistance, such 
as aiding the person placed on probation 
to secure necessary employment, ete. 

Third, close supervision of the con- 
duct of the offender while on probation. 

In the opinion of our judges, the 
partial breakdown of the so-called parole 
system was due to the failure of the 
state to carry out these three prerequis- 
ites, the correction of which is primarily 
a legislative function. We believed the 
court could not discharge its full obli- 
gation to the community or to the pro- 
bationer unless an effective system ful- 
filling these essential prerequisites was 
provided. They therefore took advan- 
tage of the statute making provision for 
the appointment of court constables, and 
in 1922 established the probation office 
of the eriminal branch. 

We also made it a rule of court that 
before a judge placed any offender on 
probation the matter should first be sub- 
mitted to the probation department for 
investigation and report. I will not 
weary you with a detailed description 
of the working of this department. 

It will suffice for me to say that this 
department has worked so efficiently 
that 85 per cent of the probationers 
have made good and institutions both 
in this state and in others have seen 
fit to parole inmates directly to this de- 
partment for supervision upen their re- 
lease. The judges are justly proud of 
the work done by this department, and 
we feel we have the best probation de- 
partment in the country and that the 
results have more than justified the 
action of the judges in creating this 
valuable agency in the administration 
of eriminal justice. Our court is no 
longer criticized for abusing the parole 
law. 
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Psychopathic Clinics 

That criticism is now directed toward 
the penal institution paroling inmates 
of the institution. These institutions 
are being unjustly criticized because the 
state has failed in another particular to 
do its full duty. I trust the next legis- 
lature will not only see the wisdom of 
establishing, but will establish, a psycho- 
pathic laboratory in each penal institu- 
tion in the state, and employ sufficient 
expert psychiatrists to test the minds 
of prisoners, so its board can act with 
some degree of intelligence in granting 
a parole. If this is done I am certain 
there will be fewer dangerous defectives 
turned loose upon society to murder 
honest and useful citizens. A commit- 
tee of five of our judges now has under 
consideration the advisability of estab- 
lishing such a laboratory in connection 
with our criminal division. 


Civil Branch 


Assignment System 

For some time prior to the enact- 
ment of the Chief Justice Law the 
judges of our court realized that this 
court was not giving the full measure 
of service in the civil branch which they 
were desirous of giving to the public 
and litigants for whose benefit the court 
was created. Although we had the most 
efficient assignment system of any court 
in this country there was entirely too 
much lost motion in the transaction of 
the business of the court, not due, how- 
ever, to any defect in the assignment 
system, but rather to the lack of co- 
operation and enforcement of court 
rules by the judges, and want of co- 
operation on the part of the Bar. 


Joint Committee 

We fully appreciated that the prob- 
lem was for our solution, that to be 
effectively solved it required a closer co- 
operation between the bench and bar 
than heretofore existed, and that the 
effectiveness of any system depended 
upon its fairness to the attorneys and 
litigants. In accordance therewith a 
resolution was adopted by the judges 
requesting the president of the Cleve- 
land Bar Association to appoint a com- 
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mittee of lawyers to meet with a com- 
mittee of judges to devise a system 
which would give effect to the consti- 
tutional provision that justice shall be 
administered without delay. A repre- 
sentative committee of the Bar was ap- 
pointed, consisting of seven very busy 
lawyers, who gave freely of their time 
and paid their own expense of a trip 
to Chicago to study the court system 
of that large city. After many meet- 
ings and much discussion the committee 
submitted to the judges a well devised 
set of rules which, in its opinion, would 
eliminate most of the delay between the 
institution of a suit and its final dis- 
position. 
Changes Recommended 

This report was submitted to a mass 
meeting of lawyers. After much debate, 
which at times became quite heated, the 
matter was again taken under consid- 
eration by the new executive committee 
of the Cleveland Bar Association. By 
this time the Chief Justice Bill had 
become a law and the judges had de- 
cided to designate one of their number 
as chief justice according to its provi- 
sions. The executive committee then 
recommended that a revised report be 
submitted to the chief justice. Many 
of the recommendations made by the 
original joint committee have since been 
adopted by the court. 

Two associate judges were selected by 
the entire bench to aid the chief justice 
in outlining the policy of the court and 
to act in his absence. 

Consulting Committee 

That the court might have some as- 
surance that the system adopted would 
be fair to attorneys and litigants, a con- 
sulting committee of seven lawyers, most 
of whom sat on the original joint com- 
mittee, was appointed by the president 
of the Cleveland Bar Association, to 
which is submitted all matters of policy 
and rules governing the operation of 
the court before being adopted by the 
judges. 

For the first time in the history of 
the court of this county, all of the 
judges are co-operating and acting in 
unison. Never before has there been 
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such co-operation on the part of the 
Bar as now. The lawyers are all anxi- 
ous to assist in establishing a system 
which eliminates delays and results in 
a speedy trial of the issues involved. 


Receivership 


In most large cities receiverships are 
a source of unsavory odors. Cuyahoga 
County has not been exempt in this 
particular. Due to lack of system, the 
eustom became established of the at- 
torney in asking for the appointment 
of a receiver, to name the receiver, who, 
not wanting to be outdone in generosity, 
came into court the next, if not the 
same day, asking for authority to em- 
ploy this same attorney to represent the 
receiver, and they picked their own ap- 
praisers. It was astonishing to note 
how valuable their services became—so 
valuable in many instances as to con- 
sume the entire estate. The reading of 
a receivers’ report would lead to the 
belief that the appointment of a re- 
ceiver was designed to inure’ solely to 
the benefit of the receiver and his attor- 
ney. This became such a productive 
form of litigation that a new crop of 
receiverships sprung up each day. 

A receiver is now appointed only 
upon notice and a showing of necessity. 
The court names the receiver as well 
as the appraisers. The receiver must 
file an inventory within thirty days and 
make quarterly reports, with vouchers 
of all expenditures. In the allowance 
of fees consideration is given to the fact 
that it was intended by statute to con- 
serve the property for the benefit of 
creditors. In four months this class of 
eases has fallen off more than 50 per 
cent. 

Foreclosure Suits 


Another source of vexatious delay 
was brought about, in actions of fore- 
closure and marshalling of liens, by fail- 
ure of the party bringing the action to 
include all persons having an interest 
in the property sought to be sold. This 
knowledge would not be brought to the 
attention of the court until after judg- 
ment, and frequently after sale by the 
sheriff. This often worked a hardship 
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upon some innocent purchaser who did 
not know that the doctrine of caveat 
emptor applied, but who, believing that 
when he purchased from the court he 
had the best title obtainable, did not 
search the record. Upon learning that 
in addition to purchasing real estate he 
also bought a number of law suits and 
refusing to complete the transaction, he 
would be hailed into court by proceed- 
ing for contempt. If his story appealed 
to the conscience of the chancellor the 
order of sale was vacated, necessitating 
a reappraisal and readvertisement. 
Certificate of Title Required 

There were sO many instances in 
which the order of sale was vacated, in- 
volving such great loss of time and 
money, that the court adopted the fol- 
lowing rule: 

In proceedings for foreclosure or for 
marshalling of liens, the court, before the 
decree will be granted, will require an 
abstractor’s certificate to be furnished 
showing whether all parties having an in- 
terest of record in the premises described 
in the petition have been duly made par- 
ties to the suit and are properly before 
the court. Such certificate shall be pro- 
cured and submitted to the court by the 
plaintiff’s attorney and shall bear date 


not more than ten days prior to the time 
of taking the decree. 


This may appear like legislation on 
the part of the court, but our answer 
is that a court has an inherent right to 
make reasonable rules governing its pro- 
cedure in the administration of justice, 
and that when a party is seeking to 
have a court seize the property of a de- 
fendant litigant and subject it to the 
liquidation of his claim, it is a reason- 
able rule to require him to produce some 
satisfactory evidence that all persons 
having an interest by lien or otherwise 
in that property have been made par- 
ties to the action. 

Sheriff’s Sales 

A source of delay was due to the shoe- 
string dealer who made purchases at 
sheriff’s sales, expecting to resell at a 
profit before payment was required by 
the sheriff, and, failing to make such 
resale, he would be unable to carry out 
the purchase. Much delay was caused 
by this practice, some cases pending as 
long as a year after the sale made by 


the sheriff, before final payment was 
made and the deed ordered. To meet 
this situation we adopted rules requir- 
ing a deposit to be made with the bid, 
the balance to be paid within thirty 
days, and on failure of the purchaser 
to pay the balance of the purchase price 
it becomes the duty of the sheriff to 
institute proceedings in contempt. 
Referees 

To further expedite the trial of cases 
which involve an accounting, or marshal- 
ling of liens, six official referees have 
been appointed by the court before 
whom hearings can be had as soon as 
the case is at issue. 

Domestic Relations Bureau 

A very great social service is per- 
formed by our Bureau of Domestic Re- 
lations, composed of court constables 
whose duties consist of effecting recon- 
ciliations in families, collecting alimony 
and money for support of minor chil- 
dren, making investigations for the 
court in eases wherein the custody of 
children is involved, and the prevention 
of fraud being practiced upon the court 
in eases where service is had by publi- 
cation. 

Assignment of Judges 

In the civil branch the judges are as- 
signed as follows: 

One judge is assigned to Room No. 1, 
wherein are heard all applications for 
attachments, injunctions, habeas corpus, 
default judgments, and all preliminary 
applications and routine matters. 

One judge is assigned to motions and 
demurrers, receivers’ reports, applica- 
tions for allowance of receivers’ and at- 
torneys’ fees, and all forfeited bond 
cases. 

Two judges are assigned to the trial 
of equity cases, and the remainder of 
judges to jury trials in the civil divi- 
sion. 

Weekly Report 

A weekly report is made by the Chief 
Justice, to all of the judges, showing 
the number of cases disposed of by each 
judge, number of cases filed, gain or 
loss of cases disposed of over the filings 
for the preceding week. In brief, each 
judge at all times knows how much 
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work any other judge is doing, and the 
state of the docket. 
Weekly Meetings 

In addition to the monthly meetings, 
the judges meet on Tuesday of each 
week at a luncheon, where methods and 
means are discussed for bettering the 
service to the citizens of Cuyahoga 
County. These meetings are also at- 
tended by the judges sitting by desig- 
nation of the chief justice who partici- 
pate in the discussions, and, in this way, 
keep in better touch with the local situa- 
tion. 

There must be of necessity some diver- 
sity of opinion among a large number 
of judges, but the effect of these meet- 
ings is to unite the judges and they 
continue to act as one man. 

These meetings are also beneficial in 
bringing the judges into closer contact 
with each other and in giving the local 
judges an opportunity to become ac- 
quainted with the out-of-town judges 
sitting by designation of the chief jus- 
tice of the state. By this contact we 
have learned that all of these judges 
are genial men, possessed with a high 
degree of judicial ability, actuated by 
high ideals. The good results obtained 
in Cuyahoga County have been. in no 
small measure due to the excellent work 
and hearty co-operation of these out-of- 
town judges, and if these judges as- 
signed by the chief justice to sit in our 
county are a fair representation of the 
judiciary of this state, then Ohio is ex- 
ceptionally fortunate in the ability and 
integrity of its judiciary. 

‘Assignment of Cases 
Active List 

The method of assigning cases for 
trial is simplicity itself. Six days be- 
fore the opening of the term of eourt 
the Assignment Commissioner prepares 
a list of all pending cases in their nu- 
merical order and such portion of this 
list of cases as may be necessary which 
are at issue, with titles and attorneys’ 
names, is published in the official court 
paper under the title of ‘‘ Active List.’’ 

Trial List 

Three days before the opening of the 

term of court such portion of the cases 
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published in the Active List, which have 
not been taken out of the list by con- 
sent of counsel, as may be necessary to 
keep the trial courts busy for one day, 
shall be published daily in the official 
court paper under the designation of 
‘‘Trial List,’’ and the eases shall be for 
trial in the order as they appear upon 
the Trial List. When a ease is sent to 
the trial room it must be tried or dis- 
missed, except for unavoidable casualty 
arising after the case has reached the 
trial room, in which event it is referred 
té the chief justice for disposition. 


Passing Cases 

While a case is in the Active List and 
before being published in the Trial List, 
it may be passed to a later dater by 
consent of counsel written on slips pre- 
pared for that purpose. No case can 
be taken out of the trial list after so 
published, except for good cause aris- 
ing after such ease has been published 
in the trial list, and then only upon 
application to the chief justice with 
notice to opposing counsel. Counsel with 
eases on the Trial List shall hold them- 
selves within telephone eall of their 
office and report to the trial room with 
witnesses within fifteen minutes after 
being called by the assignment room. 


The Assignment Commissioner is in 
constant touch with all the trial rooms 
by intereommunicating telephone. He 
knows at all times the exact progress 
of each ease which is noted upon a black- 
board in plain view, as well as the en- 
gagement of counsel in other courts. 
Mr. Dustin, our assignment commis- 
sioner, has such a working knowledge of 
the judges and lawyers that he knows 
how to time the call for the lawyers in 
the next case so that the lawyers and 
witnesses are present in the court room 
ready to proceed with the case as soon 
as the judge is through with the case 
on trial. In addition to the service 


given the attorneys through the official 
eourt paper an assistant to the Assign- 
ment Commissioner calls counsel on all 
cases appearing on the Trial List, sev- 
eral hours before the ease will be 
reached for trial, to ascertain whether 
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or not the case is to be tried or dis- 
missed. If to be tried, he advises coun- 
sel the case will be reached within a 
short time and to be ready with wit- 
nesses when later called to the trial 
room. If he learns that an entry only 
is to be made, he makes note of the 
entry and if confirmed by opposite 
counsel he so advises the trial judge and 
the entry is made without the necessity 
of attorneys making a trip to the court- 
house. 


Engaged Counsel 

The same plan of assignment is fol- 
lowed in equity eases. It is intended 
that no ease shall be in the trial list 
longer than two days before being 
reached, and this results in great sav- 
ing to litigants and:attorneys by elim- 
inating the necessity for having the 
witnesses in attendance two or three 
days before the ease is placed on trial. 
The only fly in the ointment is that 
of engaged counsel. If someone can 
invent a method whereby one lawyer can 
be in two separate courts trying two 
distinct cases at the same time he would 
earn the undying gratitude of all the 
judges of our court as well as that of 
our assignment commissioner. We do 
have a method, however, of handling 
the situation when a firm of lawyers 
represent a large number of litigants. 
When counsel are of record in from 150 
to 200 cases they must be prepared for 
trial in two separate court rooms at the 
same time if from 200 to 400, three sep- 
arate trials and if greater than 400, 
four separate trials at the same time. 
That is to say, each firm is required to 
have sufficient trial lawyers to keep up 
with the general docket. 


September Term 

In developing the system of conduct- 
ing the business of the Court the thing 
which the judges kept constantly in 
mind was to develop a system absolutely 
fair to litigants and counsel represent- 
ing them and then to enforce strictly 
the rules governing the same. The sys- 
tem as outlined met with unanimous ap- 
proval of the consulting committee rep- 
resenting the bar, and now meets with 
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the approval of every lawyer having 
business with the court. That the meth- 
ods adopted have been successful is 
disclosed by the fact that nearly 2,000 
more cases were disposed of during the 
September term just ended than were 
disposed of by the same number of 
judges during the September term, 1922, 
5,591 civil cases being disposed of all 
told during the September term just 
ended. 

On September ist, 1923, there were 
pending 9,736 civil cases. During the 
term there were filed 4,446 civil cases. 
During the term, 5,591 civil eases and 
1,231 criminal eases were disposed of, 
making a total disposition of 6,822 cases 
during the September term. On Janu- 
ary 2nd there were pending 8,591 civil 
eases which, compared with the 9,736 
cases pending September Ist, shows that 
we reduced the number of eases on the 
civil docket by 1,145 cases. * 

The judges having disposed of 5,591 
civil cases during the September 
term and there being now pending 
8,591, it is easy to see that if no further 
eases were filed the accumulated cases 
on the docket could be disposed of with- 
in the next six months. 

This is a remarkable showing when 
it is considered that one judge’s entire 
time was taken for five weeks on the 
trial of one case, other cases taking from 
one to two weeks to try, that not a judge 
has put in longer hours or worked 
harder than he did one year ago. 

The judges are justly proud of the 
record they have made under the new 
method of assigning cases, during the 
past four months. 

You must not get the impression that 
we are hurrying through law suits and 
not giving litigants full opportunity to 
present their cases. We are not en- 
gaged in any speed contest. Each liti- 
gant is given full opportunity to pre- 
sent his case as defined by the pleadings, 
but we have eliminated all lost motion, 
and each judge is now kept busy. 

The successful operation of this sys- 
tem has been due to two things—the 


*Fifty-eight per cent. more civil cases were tried, 
per judge, in Sept., 1923, than in Sept., 1922. 
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splendid co-operation of all the judges 
and their untiring efforts to give real 
service to the citizens of Cuyahoga 
County, and the extraordinary co-opera- 
tion on the part of the entire Bar. 


Public Feeling Changed 

I have endeavored to give you a brief 
statement of what the bench and bar of 
Cuyahoga County have accomplished in 
the way of expediting the business of 
the court. This has already resulted in 
a change of feeling on the part of the 
public as to both the bench and bar. 
Where they were formerly blamed, they 
are now being praised. The public is 
beginning to realize that the bench is 
eomposed of honorable men, earnestly 
endeavoring to perform a real service to 
the community and to administer justice 
in such a way as to give full force and 
effect to all constitutional guaranties, 
and that the Bar is composed of men of 
intelligence, integrity, and high ideals, 
who are also rendering great public 
service by fully co-operating with the 
courts and also aiding in securing con- 
structive legislation which enables the 
court to function properly. 

The courts always have been and al- 
ways will be criticized. Much of the 
criticism is unjust, and some of it is 
just. We cannot prevent unjust criti- 
cism, which is usually directed towards 
the administration of criminal law. 
That there is a general lack of efficiency 
in the administration of criminal justice 
under the Ohio Code of Procedure, is 
recognized by every judge who has pre- 
sided over a criminal trial. 

Abolition of Grand Juries 

One of the causes for the failure of 
the court to function expeditiously is 
that vexatious delays occur, due to our 
method of procedure, before the offender 
is placed on trial before a jury. This 
ean be remeded by constitutional amend- 
ment abolishing presentment by the 
grand jury in certain cases, followed 
by legislative enactment unifying the 
criminal courts. This would save the 
taxpayers of Cuyahoga County over 
half a million dollars each year. 

We have just had an illustration in 
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Cuyahoga County of what can be done 
to expedite the administration of crim- 
inal justice. On account of his method 
of operation, a certain criminal was 
known as ‘‘the paper bag bandit.’’ He 
was finally apprehended and, due to 
information furnished the prosecuting 
attorney by an agency outside of the 
court, the Association for Criminal Jus- 
tice, he was indicted, placed on trial, 
plead guilty and was sentenced to the 
penitentiary, all within 23 hours after 
his arrest. This is the exception rather 
than the rule. Usually several months 
intervene between the arrest and trial 
by jury. 

The Cleveland Association for Crim- 
inal Justice has rendered valuable aid 
both to the court and to the prosecuting 
attorney in expediting the trial of erim- 
inal cases, and a portion of the credit 
for the present excellent condition of 
the criminal division of the court is due 
that association. 


Technicalities 

Then we have the long, drawn-out 
trial because of legal technicalities in- 
terposed by skilled counsel. Much of 
this can be corrected by reviewing 
courts. Some reviewing courts are like 
crawfish, they are continuously going 
backwards. From the decisions of some 
reviewing courts the layman would gain 
the impression that criminal laws were 
designed to protect criminals, and not 
honest citizens, in the enjoyment of life 
and property. Too much protection is 
given the criminal, too little is given 
the honest citizen. 


Business Methods Needed 
Another cause is that judges of the 
nist prius court have been inclined to 
follow the path of least resistance, and 
have failed to establish a system based 
upon business principles in earrying on 
the judicial machinery. Ninety per 


cent of the inefficiency in the adminis- 
tration of justice can be overcome by 
the court employing the business 
principles used by successtul business 
men. 

There is almost a universal demand 
that the defects in the machinery of 




















administering criminal justice be reme- 
died. This is evidenced by the fact that 
leading jurists and members of the Bar 
are advocating various reforms in crim- 
inal procedure, and resolutions are being 
adopted by various Bar associations. 
But resolutions and recommendations 
“get us nowhere. They are like a squir- 
rel in a cage; he proceeds at a great 
rate and the wheel buzzes merrily, but 
he gets nowhere. 


All that is required to bring this 
about is that someone take the initiative. 
Who is in a better position to know the 
weaknesses and defects of our present 
system than the trial judge? Who are 
better qualified to propose the remedy 
than the trial judges of this state? Ohio 
has been a laggard for years. Isn’t it 
time that we take the lead? We have 
a leader well qualified to place Ohio in 
the front ranks.t He has already ren- 
dered invaluable service to the citizens 
of this commonwealth, and I know he 
is anxious to render still greater serv- 
ice. He must have had some such 
thought in mind when he organized the 
State Association of Common Pleas 
Judges, which, under his constructive 
leadership, cause to be introduced sev- 


+Chief Justice Marshall of the Ohio 
Supreme Court, who is now ez officio head 
of the Ohio State Judicial Council. 
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eral bills which were enacted into legis- 
lation by the last general assembly, 
which has helped to remedy some of 
the conditions as they applied to the 
administration of criminal procedure. 
This has been merely a scratch on the 
surface, however. 

In giving you an outline of what has 
been accomplished by the Common Pleas 
Court of Cuyahoga County, I have en- 
deavored to indicate what can be accom- 
plished by a court, installing business 
methods, unaided by any statute. It is 
conceded by the leading members of the 
profession that there should be a reform 
in both our civil and criminal procedure, 
in order to fully carry out the constitu- 
tional guaranties, state and federal. 
While much can be done by the applica- 
tion of business methods to the courts, 
yet, in the last analysis, the problem is 
one for the legislative branch of the 
government. 

Let us then come to the aid of our 
leader, Chief Justice Marshall, giving 
him the benefit of the intelligence which 
we are presumed to possess, together with 
the experience which we have gained 
by reason of our positions, and aid him 
in bringing about such legislation as 
will reform not only our criminal and 
civil code, but help to place Ohio upon 
the legal map. 
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here comes a time in the 
development of every 
lawyer’s practice— 


when he realizes that the Federal Reporter 
has become a necessity; that he must have in 
his own office the decisions of the United 
States courts. | 


The Thin Paper Edition of the Federal Re- 
porter has enabled many a lawyer to realize 
this ambition, for it cuts in half the shelfroom 
required, and it materially reduces the cost of 
the set. 


Furthermore, the terms of payment which we 
offer make it possible to get the set now and 
pay for it in small monthly installments. 


Ask us for information, including price, shelf- 
room, and terms of ‘payment on the set of 
‘*Federal.”’ 


WEST PUBLISHING CO. 
St. Paul, Minn. 




















